Re-envisioning the Rationale for Affirmative Action: from "Preferential Treatment" to "Equal Opportunity" 

By Luke Harris

We believe that many mistaken views about affirmative action result from misunderstandings about the justification or rationale for such policies. Unfortunately, the debate on affirmative action has largely been a dialogue between two broadly characterizable positions.   On the one hand, its critics describe it as a form of "reverse discrimination" that bestows "undeserved preferences" on its beneficiaries. On the other hand, its defenders continue to characterize the policy as "preferential treatment," but argue that these preferences are justified, either as "compensation" or on grounds of "social utility." Few question the assumption that affirmative action involves the "bestowal of preferences," or challenge the premise that it marks a sudden deviation from a system that, until its advent, operated strictly and clearly on the basis of merit.  

In our view, affirmative action is not a matter of affording "preferential treatment" to its beneficiaries. Our position is that affirmative action is best understood as an attempt to promote equality of opportunity in a social context marked by pervasive inequalities, one in which many contemporary institutional criteria and practices work to impede a fair assessment of the capabilities of those who are working-class, women or people of color... These obstacles include not only continuing forms of blatant discrimination, but, more importantly, a variety of subtle institutional criteria and practices that unwarrantedly circumscribe mobility in contemporary America. These criteria and practices are often not deliberately designed to discriminate and exclude; the fact remains, however, that they nevertheless function to do so.   In countering such forms of discrimination, affirmative action policies attempt only to "level the playing field." They do not "bestow preferences" on their beneficiaries. Rather, they attempt to undo the effects of institutional practices and criteria that, however unintentionally, amount in effect to "preferential treatment" for Whites. 

Those who believe that affirmative action constitutes "preferential treatment" assume (a) that the criteria and procedures generally used for admissions and hiring are neutral indicators of "merit," unaffected by factors such as class, race, or gender, and (b) that such criteria are fairly and impartially applied to all individuals at each of the stages of the selection process. 

Although test scores on standardized tests are often "taken as absolute by both the public and the institutions that use the scores in decision making," there is ample evidence that they do not predict equally well for men and women. A study of three college admissions tests (the SAT, the PSAT/NMSQT, and the ACT) reveals that although women consistently earn better high school and college grades, they receive lower scores on all three tests. Rosser argues that "if the SAT predicted equally well for both sexes, girls would score about 20 points higher than the boys, not 61 points lower" (Rosser, 1987). Standardized test scores adversely affect women's chances for admission to colleges and universities, their chances for scholarships, and entry into "gifted" programs, as well as their academic self-perceptions.  

The literature on such standardized tests demonstrates that they are often inaccurate in-dicators even with respect to their limited stated objective of predicting students' first-year grades in college and professional school. Yet, they are often used as if they measured a person's overall intelligence and foretold long-term success in educational institutions and professional life. As a result of these unsupported beliefs, affirmative action policies that depart from strict considerations of these test scores are often taken to constitute the strongest evidence for institutional deviation from standards of merit, and constitutive elements of the "preference" thought to be awarded to women and minority applicants. 

There are also many other examples of established rules, practices and policies of institutions that, no matter how benign their intention, have the effect of discriminating against the members of relatively marginalized groups. For instance, word-of-mouth recruitment where the existing labor pool is predominantly White male reduces the chances of women or people of color applying for the jobs in question, as do unions that influence' or control hiring in well-paid jobs in the construction, transportation and printing industries when they recruit through personal contacts.  "Last hired, first fired" rules male more recently hired women and minorities more susceptible to lay-offs. The "old boy network" that results from years of social and business contacts among White men, as well as racially or sexually segregated country clubs or .social organizations, often paid for by employers, also have discriminatory impacts on women and minorities.

Some empirical studies show that many Black candidates for jobs are rated more negatively than White candidates with identical credentials. Other studies demonstrate that the same resume with a woman's name on it receives a significantly lower rating than when it has a man's name on it, showing that gender bias operates even when there is no direct contact with the persons evaluated....  Personal interviews, job evaluations, and recommendations all have an inescapable subjective element which often works in the favor of better-off White men… 

Because the processes of getting through an educational program, or being hired, retained and promoted in a job involve the possibility, for example, of women and minority applicants being subject to a variety of such practices, it seems likely that few, if any, women or people of color are apt to escape the cumulative adverse effects of these practices. In the context of these structures and practices that systematically disadvantage some Americans, it would be naive, at best, to believe that our society is a well-functioning meritocracy. 

The problem is far more complicated than is captured by the common perspective that working-class people, women and minorities have generally not had equal advantages and opportunities to acquire qualifications that are on par with those of their better-off, White male counterparts, and so we should compensate them by awarding them preferences even though they are less well qualified. Their qualifications, in fact, tend to be undervalued and under-appraised in many institutional contexts. Moreover, many of the criteria that are unquestioningly taken to be important impartial indicators of people's competencies, merit and potential, such as test scores, not only fail to be precise measurements of these qualities, but systematically stigmatize these individuals within institutions in which these tests function as important criteria of admission. 

In such contexts, even if the criteria used to determine admission and hiring were otherwise unproblematic, it is not at all clear that taking them simply "at face value" would fairly or accurately gage the talents and potential of disparate individuals. When some candidates have to overcome several educational and social obstacles that others do not, similarity of credentials may well amount to a significant difference in talent and potential. 

We are not arguing, however, that affirmative action policies are, or can be, magical formulas that help us determine with perfect precision in every case the exact weights that must be accorded a person's class background, gender, and minority status so as to afford him or her perfect equality of opportunity. Particular institutions must use practical wisdom and good-faith efforts to determine the exact measures that they will undertake to promote equality within their frameworks, as well as monitor and periodically reassess the parameters and scope of their institutional policies. Nor do we wish to deny that some persons recruited as a result of affirmative action policies might turn out to be incompetent or demonstrate significant limitations in their ability to meet requirements. After all, the same incompetencies and limitations are manifested by some who are recruited by "regular" channels.  No recruitment policies are immune to these problems. 

The Limitations of the Compensation Rationale for Affirmative Action 

Affirmative action has frequently been defended on the grounds that it provides preferential treatment to members of marginalized groups as reparation or compensation for injustices they have suffered…In suggesting that affirmative action compensates individuals for damage done by phenomena such as racism or sexism, this rationale implies that the problem is one of "damaged individuals" rather than a problem due to structures, practices and institutional criteria within our institutions that continue to impede a fair assessment of the capabilities of some Americans. We have argued in the previous section that there is ample evidence to show that many prevalent criteria and procedures do not fairly gage the capabilities of members of marginalized groups. The compensation model, however, does not question the normative criteria used by our institutions or encourage critical reflection about the processes of assessment used to determine these "qualifications.”

The Limitations of the Social Utility Rationales for Affirmative Action 

Our rationale for affirmative action also differs from social utility arguments that justify these policies on the ground that they contribute to a greater diversity of backgrounds and perspectives within academic institutions, thereby enhancing the learning process. First, "diversity" on a campus can be enhanced by admitting people from a wide variety of backgrounds, and with a wide range of special talents. A commitment to "diversity" per se could justify policies that promoted the recruitment of students from abroad, from remote areas of the country, and those with artistic skills or unusual interests. While there might well be institutional reasons for, and benefits from, promoting diversity in these forms, none of these students need necessarily have suffered from the systematic effects of social and institutional forms of discrimination within the United States.  Secondly, while admitting greater numbers of working-class people, women, and minorities into institutions in which they are significantly under-represented would also increase institutional diversity in meaningful ways, we see such beneficial consequences as supplemental benefits of affirmative action rather than its central goal.

Challenging the "Stigma" of Affirmative Action 

Affirmative action has been criticized on the grounds that it "stigmatizes" its participants because both they themselves as well as others regard the beneficiaries of affirmative action as "less qualified" than non-beneficiaries. Affirmative action policies are also criticized on the grounds that they cause resentment among the "more qualified" people who are denied entry as a result of these policies and thereby forced to pay its "costs.”…

Our view of affirmative action as a policy to foster equality of opportunity rejects the claim that its beneficiaries are "less qualified." Without affirmative action policies, as we see it, those who are its beneficiaries would not be given equal consideration, or have their qualifications and capabilities assessed fairly. Given our rationale for affirmative action, the "stigma problem" disappears since we see nothing demeaning or stigmatizing in being given equal consideration or in being treated as fairly as one's peers…

There are a number of additional trouble-some assumptions that underlie the stigma arguments. For example, rarely, if ever, have privileged White men who benefited from "undeserved privileges" ever castigated themselves or publicly expressed the feeling that they were not "really talented" or "really deserving of their positions" because they had acquired them in a context that had eliminated most of their fellow citizens, including the female members of their own families, from the competitive pool. We are unaware of a body of literature from these individuals filled with anxiety and self-doubt about their capabilities and merit. Indeed, one of the unnerving effects of privilege is that it permits the privileged to feel so entitled to their privileges that they often fail to see them as privileges at all. In such a setting, it is more than a little ironic that the beneficiaries of affirmative action programs designed to counteract the effect of institutional discrimination are now expected to wear the hair-shirt of "stigma."  We therefore insist on a conceptual distinction between affirmative action and policies that are genuinely tantamount to bestowing preferences. 

Conclusion 

The intellectual confusion surrounding affirmative action transcends ideological categories.   Critics and supporters of all political stripes have underestimated the significance of these policies, collaborated in equating them with "preferential treatment," and permitted important assumptions about how institutions function to lie unchallenged. Thus, we argue that affirmative action policies do not involve preferential treatment.  Instead, they should rather be understood as attempts to promote fairness, equality and full citizenship by affording members of marginalized groups a fair chance to enter significant social institutions.  In this respect, they represent a significant historic achievement, for they constitute an attempt to transform our legacy of unequal treatment with respect to certain marginalized groups of Americans.

