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"z JUMMARY: :

A ., A_commission has been established to coordinate the celebration. ... "wWe

b}} the people” included, in the words of the framers, "the whole Number of free
persons.” ... Wwomen did not gain the right to vote for over a hundred and
thirty years. ... TO make the compromise even more palatable, customs duties
would be imposed at up to ten dollars per slave as a_mean$ of rajsing Rub11c
revenues. ... No doubt it will be said, when thé unpleasant truth of the history
of slavery in america is mentioned during this bicentennia) year, that the '
constitution was a product of 1ts times, and embodied a compromise which, under
other circumstances, would not have been made. ... They arose from the

contradiction between guaranteeing 1iberty and justice to all, and denying both
to Negroes. ... It took a bloody civil war before the thirteenth amendment’ _

could be adopted to abolish slavery; though not the consequences s}avery would
have for future Americans. ... Ot erwise, the odds are that for many Americans
‘the bicentennial celebration will be little more than a blind pilgrimage to the

<hrine of the original document now stored in a vault-in the National Archives.

TEXT:

~[*1] The year 1987 marks the 200th anndirsaky of the united states:
constitution.” A commission has been established. to coordinate the celebration.
The official meetings, essay contests, and festivities haveé begun. ]

The planned commemoration will span three years, and I am told 1987 is
»dedicated to the memory of the Founders and the documeént they drafted in
philadelphia.” nl wWe are to "recall the achievements of our Founders and the
knowledge and experience that inspired them, the nature of the government they
established, its origins, its character, and its ends, and the rights and

privileges of citizenship, as well as its attendant responsibilities.” n2

Like many anniversary celebrations, the plan'for 1987 takes particufar events
) page




: marshall
and holds them up as the source of all the very best that has followed.
Patriotic feelings will surely swell prompting proud proclamations of the
wisdom, foresight, and sense of just‘ce shared by the framers and reflected in a
aritten document now yellowed with age. This 1s unfortunate -- not-the
patriotism itself, but the tendency Tor the celebration to oversimplify, and _
overlook the many other events that have been instrumental to our achievements Coo
2s a nation. The focus of this celebration invites a comﬂlacent belief 5‘2] 2
that the vision of those who debated and compromised in Philadelphia ylelded the

"more perfect Unfon" it is said we now enjoy. -

I cannot accept this invitation, for I do_not_believe that the meaning of the
constitution was forever "fixed" at the Phi1ade1gh1a convention. Nor do I find
the wisdom, foresight, and sense of justice exhibited by the framers
partitularfy profound. To the contrary, the government they devised was
defective from the start, re?u1r1ng several amendments, a civil war, and
momentous social transformation to attain the s¥stgm of constitutional .
government, and its respect for the individual freedoms and human rights, that
we hold as fundamental today. when contem?orary Americans cite “The
constitution,” they invoke a concept that is vastly different from what the
framers bare1y began to construct iwo centuries ago.

For a sense of the evolving hature of. the Constitution we_need look no
further than the first three words of. the document's ﬁreamb1e: "we the People.”
when. the Founding Fathers used this phrase.in 1787, they did not have in mind
the majority of America's citizens, “we the people” included, in -the words of
the framers, "the whole Number of free persons.” n3 on a matter so basic as
the right to vote; for examg1e. Negro slaves were excluded, although they were
counted for representational purposes -- at three-fifths each. women did not
gain the right to vote for over a hundred and thirty. years. né4 ‘

These omissio?s were intentional. The record of the framers® debates on the
s]ave question_is espec1a1}y clear: the Southern states acceded to the demands

of the New England states for giving Congress broad power to regulate commerce,

in exchange for the right to continue the slave trade. The economic interests [
of the regions coalesced: New Englanders engaged in the "carrying trade” would - N
grofit from transporting slaves Trom Africa as well as geods proauted'in America | o
y slave lapor. The perpetuation of slavery ensured the primary source of : ‘ii#

wealth in the Southern states. . '

pespite this clear understanding of the role slavery would play in the new
repubgic. use of the words "slaves" and "slavery” was caféfu]?y avolded in. the
originaI document. Political representation in the lower House of Congress was
to be based on the population of "free Persons” 1in each_state, plus three-fifths
of all “"other persons.” n3 Moral principles against slavery, for those who had
them, were comgromised. with no explanation of the conflicting principles for
which the American Revolutionary war had ostensib1¥ been fought: the -
sejf-evident truths "that all men are_created equal, that they are endowed b
their creator [*3) with certain unalienable rights, that among these are L¥fe.
Liberty and the pursuit of Happiness.”™ n6 ' : _

It was not the first such compromise. Even these ringing phrases from the
peclaration of Independence are filled with 1rdn¥. for an early draft of what
became that declaration assailed the King of England for suppressing legislative
attempts to end the slave trade and for encouraging slave rebellions. n7 The
final draft adopted in 1776 _did not contain this criticism. And so again at the
constitutional Convention eloquent objections to the institution of s?avery went.
unheeded, and its opponents eventually consented to .a document which laid a
foundation for the tragic events that were to follow.

pennsylvania's Gouverneur Morris provides an exﬁmpTe. He opposed slavery and
the counting of slaves in determining the basis for representation in Congress.
‘At the convention he objected that
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_the inhabitant of Georgia Eor] south Carolina who goes to the coast of
\frica, and in defiance of the most sacred laws of humanity tears away his
fellow creatures from their dearest connections and damns them to the most cruel
bondages, shall have more votes in a Gavernment instituted for protection of the
F mankind, than the citizen of Pennsylvania or New Jersey who views with
audable horror, so nefarious a practice. n8 :

And yet Gouverneur Morris eventually accepted the three-fifths accommodation.

1n Fact, he wrote the final draft of the Constitution, the very document the
bicentennial will commemorate.

As a result of compromise, the right of the southern states to continue
importing slaves was extended, officia11K..at Teast until 1808. wWe know that it
actually lasted a good deal longer, as the framers possessed no monopoly on the
ability te. trade moral principles tor self-interest. But they nevertheless.set
-an unfortunate example. Slaves could be imported, if the commercial interests
of the North were protected. To make the compromise even more palatable,

" customs duties would be imposed at up to ten dollars per slave as a means of

A

raising public revenues. n9

No doubt it will be said, when the unpleasant truth of the history of slavery
in America 1s mentioned during this bicentennial year, that the constitutfon was
a product of its times, and embodied a compromise which, under other -
circumstances, would not have been made. ([*4] But the effects of the framers’
compromise have remained for generations. The¥ arose from the contradiction

Y

between guaranteeing liberty and justice to ally and denying both to Negroes,

The ori?iha1 intent of the phrase, "we the People,” was far too cléar for any
ameliorating construction. writing for the Supreme Court in 1857, Chief Justice
Taney penned the fb11owfng passage 1n the dDred Scott case, nl0 on the i1ssue of
whether, in the eyes of the framers, slaves were "constituent members of the
sovereignty,” and were to be included among "we the People”:

we think they are not, and that they are not included, and were not intended

.;;;?to be included, . . .

ThE¥ had for more than a centur¥ before been regarded as beings of an
inferior order, and altogether unfit to assoclate with the white race . . .; and

‘50 far inferior, that théy had no rights which the white man was bound to

respect; and that the negro might justly and lawfully be reduced to slavery for
his benefit, . . .

"+ . . [Alccordingly, a negro of the African race was regarded . . . as an
article of property, and held, and bought and sold as sucﬁ. « - « [N]o one’
siims to have doubted the correctness of the prevailing opinion of the time.
n

And so, nearly seven decades after the Constitutional Convention, the Supreme
court reaffirmed the prevailing opinion of the framers regarding the rights of

Negroes in America. It took a bloody civil war before the thirteenth amendment
could be adopted to abolish slavery, though not the consequences slavery would

have for future Americans.

while the uUnion survived the civil war, the Constitution did not. In its
place arose a new, more promising basis for 1ustice and equality, the fourteenth
amendment, ensuring protection of the life, liberty, and property of all persons
aﬁainst deprivations without due process, and guananteeing'equa1- rotection of
the laws, And yet almost another_centur¥ would pass before any significant
recognition was obtained of the rights of black Americans to szare equalTy even
in such basic opportunities as education, housing, and employment, and to have.
their votes counted, and counted equally. 1In the meantime, blacks Jo1ned
America’s mi1itar¥ to fight its wars and invested untold hours working in its
factories and on its farms, contributing to the development of this country's

' Page 3 '



. ) marshall-
magnificent wealth and waiting to share in its prosperity.

[*5] what is striking is- the role legal principles have played throughout (-
america's history in determining the condition of Negroes. They were enslaved N
bﬁ law, emancipated by law, disenfranchised and segregated by law; and, finally, R
they have begun to win equality by law. Along the-wa;. new constitutional &_;7
principles have emerged to meet the challenges of a changing society. The
progress has been dramatic, and it will continue.

The men who gathered in Ph11ade1gh1a in 1787 could not have envisioned these
changes. They could not have imagined, nor would they hive accepted, that the
document they were drafting would one aay be construed by a Supreme Court to
which had been appointed a woman and the descendent of an African slave, “We
the People™ no longer enslave, but the credit does not belong to the framers.
It belongs to those who refused to acquiesce ip outdated notions of “liberty,"

"Justice,” and "equality,” -and who strived to better them.

And so we must be careful, when focusing on the events which took place in -
philadelphia two centuries ago, that we not overlook the momentous events which .
followed, and thereby lose our proper sense of ?erspective. otherwise, the odds
are that for many Americans the bicentennial celebration will be 1ittle more
than a blind p11¥r1mage to the shrine of the original document now stored 1n a
‘vault in the National Archives. If we seek; instead, a sensitive uhderstanding -
of the cCoristitution’s inherent defects, and its prom1s1n evolution through 203
¥ears of history, the celebration of the "Miracle at Ph1?ade1ph1a“ n12 will,
in my view, be.a far more meaningful and humbling experience. we will see that
the true miracle was not the .birth. of the Constitution, but {ts life, a life
nurtured through two turbulent centuries of our own mak1ng, and a 11#e embodying

much good fortune that was not. -

-Thus,; 1in this bicentennial ¥ear. we may not all participate in the
festivities with flag-waving Tervor. Some may more quietly commemorate the
suffering, struggle, and sacrifice that has triumpheg over much of what was
wron? with the_or1g{na1 document, and observe the anniversary with hopes not:
‘real{zed and promises not fulfilled. I plan to celebrate the bicentennial of
the constitution as a 1{ving document, including the Bi1l of Rights and the-
othei amendments protecting individual freedoms and human rights. '

FOOTNOTES:
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SUMMARY:

..» It 1s by now no revelation that the Framers would be aghast at the size
and reach of government today; but they would also be enormously proud of how
much of their legacy has endured. ... It is one thing to be remirded of the
compromise on slavery during the making of the constitution. It 1s guite
another, however, to encourage the view that there are two constitutions, the
. one of 1787, the other consisting of the Bi1l of Rights and the fourteenth
. amendment; that the old one is so thoroughly defective that it did not survive
Jthe civil war, and that the new one_alone is worthy of celebration. ... Indeed
"4t was only_by preserving our underlying constitutional system --" one of divided

governmental author1t¥ and separated government powers -- that blacks could
enjoy the fruits of 1iberty once that self-contradiction to which I alluded was
corrected. ... Many of the Framers were not satisfied to protect individual
rights merely by 1imiting the power of national goverpment; they ins{sted upon a
31?1 of Rights to safeguard explicitly those rights. they deemed most
fundamenta?. +»» In making this deal witn the devil -- and departing from the
absolute principle of "equality under law” -- the Framers undermined the moral
Tegitimacy of the Constitution. ... James wilson, for example, emphasized that
"the term slave was not admitted in this Constitution.” ... o

TEXT:

© [*1343] Let me start with the observation that I regard myself to be most
privileged to be a public servant at a time when we celebrate the 200th ,
anniversary of the constitution -- a magnificent document that has, in my view,
no equal in history and every reason to be feted, It 1s by now no revelation
that the_Framers would be a? ast at the size and reach of government today; but
they would also be enormously proud of how much of their legacy has endured.
The vitality of the original constitution, and its various amendments, 1s
reflected by its ability to withstand sgirited debate over its content and
meaning, a process that'thankfu1}y has been taking RTace with more and more
“enthus{asm in_town meetings and forums all around the country, involving _
students, public officials, and citizens of every variety in evaluating how well
our constitution has served us over the past two centuries. I find it
remarkable -- and an enormous tribute to the Constitution -- that in every
instance about which I have read, these g;therin?s have been hardpressed to
think of ways in which to improve it in any meaningful manner.
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" _That is_not to say that the.original Constitution of 1787 was flawless. And
3. in our celebration of the document, we must not overlook {ts flaws and our long - {3
*2) and painful struggles to correct them. _ . .o A

1If there was any tendency to do so, it was no doubt corrected when Justice
Thurgood Marshall spoke in Hawail on the Constitution’s Bicentennial
celebration. nl whatever degree of disagreement one might have with Justice
‘Marshall's comments; he has invigorated the debate on the meaning and vitality
of constitutional t*1344] principles 1n a focused wax that can only serve to
underscore the importance of the document itself and why 1t is so deserving of
" this Bicentennial celebration.

In recounting his remarks, I will_rely on Justice Marshall's own words. He
began by warning against what he called the "tendency for the celebration to
oversimplify” the adoRt1on and mean1ng of the constitution of 1787 and to
"overlook the many other events that have been instrumental to our achievements

as a nation® n2 -- events that, as he. explains, included the civil war and the
amendments added to the Constitution in its wake.

n3 Thus, he rejected what he
. described as a complacent belief that the "vision of those who debated an

compromised in philadelphia_yielded ’'the more perfect unfon' it 1s_said we now
enjoy.® n4 Justice Marshall remarked further that he does not believe -- and I
quote -- that "the meaning of the Constitution was forever 'fixed' at the '
pPhiladelphia cOnvent1ont;3“ nS nor does he find "the wisdom, foresight and
sense of justice exhibited by the Framers particularly profound." n The
government the Framers of 1787 devised, he declared, “was defective from the
start, requiring several amendments, a civil war, and momentous social

transformation to attain the system of constitutional government, and 1ts

respect for the individual freedoms and human rights, we hold as fundamental
today.” n7 _

~_ more specifically, Justice Marsha]l faulted the original constitution. _
- because, as he put {t, the Framers "did not have in mind the majority of : .
. " americals citizens.” n8 The Preamble's "we the People,” the Justice said, .,
‘] included only whites. _n9 Justice Marshall observes that_the constitution 2
tacitly addressed the slavery issue in two ways: in article I, section 2 b
counting "other Persons” as three-fifths of "free Persons®™ for purposes o
congress1ona1 representation; and in article I, section 9, by protecting the

authority of states to continue importing slaves until 1808." nl0 Because the
original constitution was defective in this manner

Justice Marshall holds that
"while the Union_survived the civil war, the constitution [*1345] did not.”
nll Taking its place, he said, was "a new

more promising basis for justice and
equality, the fourteenth amendment, ensur*ng protection of the life, 1iberty,
and property of all persons against deprivations without due process and

guaranteeing egual protection of the laws.” nl2 For Justice Marshall, it is

‘this new constitution that we should celebrate; not the old one, which contains
"outdated notions of 'liberty,’ ‘Justice,’ and 'equality.'” nl3 Thus, Justice
Marshal]l dec)ines to participate 1n the festivities with "flag-waving fervor, ™
but rather plans to celebrate the Bicentennial of the constitution as a "1iv

in
document, including the 8111 of Rights and the other amendments protecting 9
“individval freedoms and human rights.” ' nl4

Justice Mmarshall chose to fogus almost exclusively on the most tragic aspects
of the american experience, but he is absolutely right to remind us of then.
For the Constitution was intended to be the culmination of a great stru?g1e for
the natural rights -of men -- a philosophy whose cornerstone is the absolute
guarantee of eqguality under the law. when the Framers sought to protect in the
Constitution the fundamental ri?hts.pf man but failed to guarantee explicitly
‘those rights .to every individual, they introduced a self-contradiction that
preordained struggles and conflicts we continue to confront today.

I am concerned, however, that what Justice Marshall has encouraged is far
more than a simp1e mid-course correction 1nzour celebration of the Constitution.
Lo, . . Page ’
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~ . ,Many of the Framers were not satisfied to ﬂrotect individual ri
% Timitin insisted upon a B
. -4; to_safeguard explicitly those rights they deemed

_ _ reynolds _ : .
It 1s one thing to be reminded of the compromise on slavery during the making of
the Constitution. It is quite another, however, 1o encourage the view that
- here are two constitutions, the one of 1787, the other consisting of the Bil}
i ‘f Rights and the fourteenth amendment; that the old one is so thoroughly
" lefective that it did not survive the civil War, and that the new one alone 1s
worthy of celebration. Certa1n1¥.iwe ought to understand

and appreciate the
original constitution in Tight o PR

ts weaknesses as well as its considerable
strengths. But in the process ought to res

. we ectfully decline the invitation
to consign it to the dusthin of histor¥. That 1s a judgment as wrong as any on
the other side of the ledger that uncr tically praises the document. of 1787, we
indeed need what Justice Marshall called faor -- a "proper [*1346] sense of -
perspective.” nl$§ : '

Notwi thstanding its very serious flaws, the Constitution in its original form
constituted the greatest advance for human Tiberty in the entire history of
mankind, then or since. Indeed, it was only by preserving our underlying
constitutional system -- one of divided governmental authority and separated
government powers -- that blacks could enjoy the fruits of 1igerty once that
self-contradiction to which I alluded was corrected ‘

Fresh from the experfence of subjugatfon under the British ¢
and the failure of the Articles of Confederation on the other, the Framers
understood that there 1s an interdependent relationship between fundamental
rights and the structure and powers of overnment. Thus, they crafted a

overnment of 1imited powers, grounded In natural-1aw principles and deriving

ts authority from the consent of the ?overned. They designed a systen to
protect 1ndividual rights through a balance and sepdration of governmental

- powers, which would forever ensure that the new national government would not
exceed 1ts enumerated powers, Not the least of these checks against
governmental invasions of individual rights was th

the creation in article III of
an independent judiciary as a guardian of constitutional values.

rown on one hand,

hts merely by
g the power of natjonal government: t ? Kt:

1T of rig

most fundamental. Although the

B111 of Rights was adopted sggarate]y. it would be error to view the original
Constitution apart from the first ten amendments for the Framers agreed from
the outset that the rights enumerated in the Bi1l of Rri hts were the object of
government to protect. Beyond setting forth specific rgghts essential to a free
people, the Framers established in the ninth and tenth amendments ‘a

~ decentralized federal structure to secure more fully the free exercise of
individual rights and self-government. : .

ey

This was the basic structure of government the Framer

2 s deemed necessary to
vindicate thefpr1nc1p1es of the American Revolution as

set forth 1n the
.Declaration of Independence; and that, in my view, is th

B @ unique and remarkable
achievement we ce1e1rate toaay. But In celebrating the

; tritumph of the '
Constitution, I am in fu)l agreement that we must not overlock those parts of

the constjitutional experiment that were not noble and which, [*1347]
fortunately, have Tong since been corrected. Indeed, the experience of the
Framers' compromise on the i{ssue of "equality under lay" provides us with
important lessons even today. -

From our historical vantq?e point, there is certainly no excuse for the
original_constitution's failure to regudiate slavery. "In making this deal with
the devil -- and departing from the a solute pr1nc1ﬁ1e of "equa?ity under law”
-- the Framers undermined the moral legitimacy of the constitution. :

But we ought to recognize that on this issue the Framers were faced with a
Hobson's choice. The Constitution required unanimous ratification by the
‘states, and at least two_of the states refused to consent unless the slave trade
wasfprotected. James Wilson explained the dilemma: "und :

e

. Under the present
Confederation, the states may admit th: 1mpgrtation of slaves as Tong as they
age . ] .
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_p1easeﬁ_but by this artic1e,_after the year 1808
i

‘not occur in_t Indeed, the Civi) war amendments and civil ‘
rights legislation passed in that era were in th

reynolds - _

. , the congress will have power

to prohibit such importation. . . - I consider this as. laying the foundation
for banishing slavery out of this country. n16 we know now that this hope was

far too optimistic; and indeed; it would take the civil war to rid the Nation of
that evil 1ns;1tut1on. '

put even as the Framers were acceding to this compromise, they were sowing
the seeds for the expansion of freedom to all individuals when circumstances
would permit. James wilson, for eﬁamp1e..emphasized that “"the term slave was
not admitted in this Constitution. nl7 Instead, the term "Person” was used,
suggesting that when the slaves became "free Persons,” they would be entitled to
all the r?ghts_appertaining to free individuals. nl8

Indeed, many abolitionist leaders ar ved that the Constitution, by its
omission of any mention of slavery, did not tolerate slavery. Noting that the
constitution nowhere mentions the word "slave,” Frederick Douglass declared that
“ﬁi]n that instrument, I hold there is neither warrant, license, -nor sanction of
the hateful thing.” nl9 Yvet such arguments were trag‘ca11 unheeded by the
united States supreme Court in the Dred Scott decision, n20 which provided
succor to the notion that there are justifications for exceptio

ns to the
rinciple of "equality under law” =-"a notion that despite its sordid origins
as not been totally erased to this day.

[*1348] . Indeed, the Dred Scott decisfon i1lustrates that a si
of the responsibility for our failure to make good on the prin
under law" can and should be assi?ned less to shortcomings in
constitution -- as Justice Marshall
<at where Justice Marshall now sits, charged with interpreting

nificant part
ciple of “e?ua11ty
the origina .
would have us believe -- but to those who
that document.

Justice Marshall apparently believes that the original flaws in the
constitution dictated the result in pred Scott.

I am more inclined toward the
view of my col1eagues at the Department of Justice, charles J. Cooper and Nelson
Lund, who argue that chief Justice Taney's constitutional interpretation was "
Joose, disingenuous, and resul -oriented.” n21 Justice curtis’ dissent sounded
a warning over this type of judicial Interpretation unattached to constitutional
moorings that is as compelling now as it was 125 years ago:

political reasons have not the requisite certainty to afford rules of =
interpretation., They are different in different men. They are different in the
came men at different times. And when a strict interpretation of the
constitution, according to the fixed rules which govern the interpretation of
Taws, is abandoned, and the theoretical opinions of individuals are allowed to
control its meaning, we no longer have a constitution; we are under the
government of individual men, who for the time being have power to declare what
tgg constitution 1s, according to their own viens of what it ought to mean.
n

The judiciarx's tragic:fhi1ure to follow the terms of the constitution did
is one instance only.

) the next several decades emptied
of meaning by the Supreme Court in decision after decision. In Plessy v..
Ferguson, n23 to cite but one example, the Court once again steppedyin and,

over the lone, brilliant dissent of the elder Justice Harlan, shamefully
sacrificed the principle of "eguality under law.™"

I daresay that had the court fully honored its mandate under the originatl
constitution in Dred scott, or under the fourteenth amendment in Plessy v.
Ferguson, we could we11lhave-escaged much of the racial strife and social
divisiveness that Justice Marshal lays at the doorstep of the constitution
jtself. Indeed, the tragic legacy of those decisions -- the deadening
consequences that so regularly_flow from a compromise (no matter how well
{ntended) of the principle o equality under law™ -- provides a sobering lesson
for the present Court as it struggles :1th :1n11ar i1ssues involving [*1549]

age .




.~ ™subsequentTy articulated in explicit terms by ratifi
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race and gender discrimination, These are {ssues that no Tless so than in an

earlier era leave hang1n$ in the balance the overarchin
Q

? questions of whether.
the liberating promise the Constitution, as originaily understood and '

catfon of the civil war
‘amendments, will or will not be fulfilled for all Americans,

Justice Marshall, I would respectfully submit, too casually brushes so
weighty a concern to one side in contending that the Constitution did not
survive the civil war. one would think that this assertion would at Teast. |
invite from some ?uarter the obvious questions: pid separation of powers survive
the Civil wWar? Did the executive branch and the Congress? Did, indeed, the
institution of judicial review?

I must admit ta quite a different reading of history, one that has an abiding
appreciation of the fact that our Constitution did survive so cataclysmic an
upﬂeava] as the clvil war. 1In all too many instances of internal strife among a
people, one form of subjugation 1s ultimately replaced by another. But the
civ?l war produced a far different (indeed unique) result: its copsequence was
to secure more perfectly and extend to all Americans -- through the thirteenth
fourteenth, and fifteenth amendments -- the blessings of liberty as set forth in
the Declaration of Independence, blessings of Tiber

ty that had already been
- secured for other Americans in the original constit

n essent

utlon and Bi11 of Rights. 1t-
1s revisionist h15tor¥ of the worst sort to suggest
a

that the fourteenth ‘
amendment created a blank constitutional sTate on which qudges could write their
own personalized definition of equality or fundamental r ghts. The civil war

amendments were a Jogical _extension of what had come before: they represented
evelutionary, not revolutionary change. -

To be sure, the fourteenth amendment does offer support for Justice

Marshall’'s claim that the constitution is "a living document,” n24 but only in
the sense that the Constitution 1tself provides a mechanism - namely, the
amendment process -- to reflect chanqln? soclal realities. 1Indeed, this orderly -
process for constitutional “evolution" Is a part.of the original constitution's
genfus, for it provides a mechanism to correct flaws while safeguarding the

{a1 integrity of our constitutional structure. But the existence of this
mechanism -- coupled with the system of checks and balances among the three
branches of the gEdera1 ﬁovernment and the strong endorsement of federalism
principles embodied 1n the tenth [*1350] amendmen

_ t -~ makes it abundantly
clear that the Framers gave no 1icense to judges (members of the Branch
regarded, to_borrow from Alexander Hamilton, as the “least dangerous” of the

three n25 ) to construe constitutional provisions as they see fit.

There 1s good reason for this confluence of restraints on judicial activism.
The constitution 1s not a mass of fungible, abstract principles whose meaning
varies with time; rather, i1t comprises a broad societal tonsensus on certain
fundamental, absolute Br-nc1p1es necessary for the protection of individual
1iberty. The Framers believed that these constitutional values should not be
lightly disturbed or set aside. Accordingly, the Constitution was structured so
as to require §Eat any change reflect the broadest expression of societal '
consensus. n -

|

This does not Tleave the Supreme court or lower federal courts unable to aﬁp1y
the Constitution to circumstances never contemplated by the Framers. sut the
Judges are not free to disengage from our constitut{onal moorings in furtherance
of their own social agendas; they are not free to determine -

that the
constitutional principles themselves are unwise or obsolete.

Indeed, the very premise on which rests the notjon that the Constitution as
origina11x framed has no relevance today is fatally flawed. For the fact
remains that the core structure upon which the Constitution was based -- a

overnment_of limited powers, federalism, segarat1on of powers, protection of
gundamenta1 individua) rights -- has proven

n the past two centuries far
superior to any other governmental sys:em 1g protecting human freedoms. And
; age :
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when proponents of change have success u]1! secured the broad consensus
necessary to amend the Constitution, they have ex

ganded and perfected those o
protections. But judicial activism as an 1llegitimate substitute for the T
amendment process can only Jeopardize our fundamental freedoms by denigrating e
the structural underpinnings vital te their survival.

Justice Mmarshall's coﬂtra;¥ thesis is gerry-built on a regrettable
overstatement of percelved flaws.in the Constitution without so much as a
passing reference to_the qualities that have endured for the past two hundred
years: a governmental structure that_has withstood the test of time, weathered
turbulent conflicts, and proven itself to be the ?reatest engine for 1ndividual
freedom in the history of mankind. That remarkable accomplishment is certainly
{*1351] worth the celebration it 1s receiving, and much, much more. -

Let us not be content with Tess than a complete appreciation for this
document on which our Requb1ic stands. Llet us accept Justice Marshall's
invitation to explore fu 1g the lessons of the past two centuries. But let us
decline his invitation to break the Constitution into two, and to reject the
document of 1787 and accegt only that which followed the Civil War. we are
under a constitution; 1t 1s the original cConstitution together with its
twenty-six amendments that we must seek to understand and uphold. tet us never
forget that the constitution is in its_entirety the Supreme Law of the Land, and
a1l of the branches -- the executive, legislative, and judicial -- are
subordinate to it. we must. embrace the Constitutio

n as a whole: not :
uncritically, but pot unlovingly, either. our task, {n this Bicentennial year,
should be that of loving crirics. For our constitution has provided this great

nation of ours with a charter for 1iberty and government that has enabled us to
move ever closer to that "more perfect union" the Framers envisioned.

In conclusion, 1t {s fitting that I call on the words of former Chief Justice
warren Burger, the chalrman of the Bicentennial Commission. He said it best
when he remarked that the constitution "isn't perfect, but it's the best thing
in the world.” n27 our constitution embodies

the American spirit, the American
Dream, and America's doctrinal commitment to civil rights -- those fundamental

rights we all hold equally as American citizens. For this reason, I
respectfully part company with Justice Marshall in my view that it 1s indeed our

constitution as framed two centuries ago, and amended thereafter from time to
time, that stands tall today as "the source of a

11 the very best that has
followed.™ n28 Let us not hesitate to celebrate. _ -
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