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1. Introduction



How do we take stock of affirmative action in Brazil? How should we understand the first initiatives of introduction of a legal framework that institutes affirmative action? What has been the impact of the global agenda on the domestic order? To what extent have the Convention on the Elimination of All Forms of Racial Discrimination and the Conference of Durban fostered domestic progress? What are the key challenges, dilemmas and tensions facing affirmative action? What are the possibilities and prospects for the attainment of ethnical and racial equity in Brazil?


These are the key questions that inspire this paper.

2. Right to Equality and Right to Difference: Special Protection System for Human Rights 



The emancipatory ethics of human rights requires social changes that enable each individual to fully exercise his or her potentialities, without violence or discrimination. With this ethics, one sees in any other person a being who deserves the same regard and deep respect, and who is granted the right to freely, independently and fully develop his or her human potentialities. As a historical construct, human rights do not reflect a linear history, do not compose a triumphal march, but neither do they constitute a lost cause. They do reflect, however, all the time, a history of a combat
, with processes to open and consolidate spheres of struggle for human dignity
.
            



Looking at the historical achievements in the field of human rights, one sees that general protection, expressing the fear of difference, set the tone in the initial phase of protection of human rights. 



History bears witness to the fact that the gravest violations of human rights were founded on the opposition of “I” versus “the other”, in which diversity was the basis for the annihilation of rights. In other words, difference was highlighted in such a way so as to make of the “other” a being of lesser dignity and fewer rights or, in extreme situations, a being voided of any dignity, a disposable being, an object of trade (as in slavery) or of extermination camps (as in Nazism). In this sense, the violations of slavery, Nazism, sexism, racism, homophobia, xenophobia and other intolerance practices can be pointed out.



It is in this context that the so-called formal equality – general, generic and abstract equality – is upheld, under the motto “everyone is equal before the law”. As an example, one could look at to whom the Universal Declaration of 1948 applies, or at the Convention on the Prevention and Punishment of the Crime of Genocide, also of 1948, which punishes the intolerance that drives the destruction of the “other” because of the other’s nationality, ethnic group, race, or religion. Amartya Sen teaches, “identity can be a source of richness and warmth as well as of violence and terror.”
 



It is, however, not enough to treat individuals in a generic, general and abstract way. The peculiarities and particularities of enjoyers of rights must be taken into account. From this viewpoint, some enjoyers of rights, or some violations of rights, require specific and unique treatment. That is to say, if in the international arena the earliest international instruments were designed to provide general, generic and abstract protection, reflecting fear of difference (that had been justification for extermination and destruction in Hitler’s time), it was later realized that some groups required special and specific protection, given their vulnerability. This meant that difference would no longer be used to annihilate rights, but rather to promote rights.



In this context, the unique and specific characteristics of the social circumstances of, for instance, African-descendants, women, children and other groups should be taken into account. Next to the right to equality, the right to difference comes up as another fundamental right. What matters here is the respect for differences and diversity that warrants special treatment for some groups. 



Three approaches, then, can be adopted to conceive equality: a) formal equality, summarized in the formula “everyone is equal before the law” (that was once crucial for the abolition of privileges); b) material equality, corresponding to the ideal of social and distributive justice (equality oriented by social and economic criteria); and c) material equality, corresponding to the ideal of justice as recognition of identities (equality oriented by gender, sexual orientation, age, race, ethnic group and other criteria).



To Nancy Fraser, justice requires both redistribution and recognition of identities. She points out that recognition cannot be reduced to redistribution because status in society does not stem from class alone. Likewise, redistribution cannot be reduced to recognition because access to resources does not stem from status only
. Thus, justice takes on two dimensions: redistribution combined with recognition. Along the same lines, Boaventura de Souza Santos says that equality can only be achieved with the fulfillment of both recognition and redistribution
. It should be noted that the two dimensions of justice have a dynamic and dialectical relation, that is, the two dimensions interact with each other as discrimination leads to poverty and poverty leads to discrimination.



In this context, the right to redistribution of wealth requires measures to change social and economic structures combined with redistribution policies to fight economic injustice, marginalization and economic inequity. The right to recognition also requires measures to change culture combined with recognition policies to fight cultural injustice, prejudice and discriminatory patterns. It is in the light of such recognition policies that the discriminated, denied and disrespected identities should be positively re-evaluated, that stereotypes should be de-constructed, and that cultural diversity should be appreciated
. 


 
The right to enjoy material equality, the right to be different and the right to have one’s identity recognized make up the essence of human rights in their dual vocation of promoting an affirmation of human dignity and preventing human suffering. The guarantee of equality, of difference and of recognition of identities is the required condition for the right to self-determination, as well as for the right to the full development of human potentialities, in a move from a general abstract equality to a concept of concrete plural dignities. 



According to Boaventura de Souza Santos: “We have the right to be equal when our difference makes us inferior; and we have the right to be different when our equality de-characterizes us. Thus the need for equality that recognizes differences and for difference that does not entail, sustain or replicate inequalities”
. 



It was within this context that the United Nations adopted the Convention on the Elimination of All Forms of Racial Discrimination
 in 1965. Until 2007 the Convention has been ratified by 173 States, including Brazil, which ratified it on March 27, 1968. 


Already in its preamble, this Convention points out that “any doctrine of superiority based on racial differentiation is scientifically false, morally condemnable, socially unjust and dangerous, and that there is no justification for racial discrimination, in theory or in practice, anywhere.” It also resolves to adopt all necessary measures for speedily eliminating racial discrimination in all its forms and manifestations, and to prevent and combat racist doctrines and practices.



Article 1 of the Convention defines racial discrimination as “any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms.” That is to say, discrimination is any distinction, exclusion, restriction or preference that aims at or results in impairing or nullifying the exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life. Hence, discrimination always means inequality.



The same reasoning inspired the definition of discrimination against women in the Convention on the Elimination of All Forms of Discrimination Against Women, adopted by the UN in 1979.



Discrimination takes place when we are treated as equal, in different circumstances; and as different, in similar circumstances.



How should we handle the problem of discrimination?



Within the scope of International Human Rights Law, two strategies stand out: a) the repressive-punitive strategy, which aims at punishing, banning, and eliminating discrimination; and b) the promotional strategy, which aims at promoting, fostering, and advancing equality.



The repressive-punitive approach seeks to speedily eradicate all forms of discrimination. Fighting discrimination is fundamental in the process of guaranteeing full exercise of civil and political rights, as well as social, economic, and cultural rights. 



Despite being an emergency step toward establishing the right to equality, fighting discrimination is not, in itself, sufficient. It is essential that the repressive-punitive approach be combined with the promotional approach. 



The ban on discrimination must be coupled with compensatory policies that can promote quicker achievement of equality. That is, prohibiting discrimination with repressive legislation is not enough to guarantee equality. It is essential that promotional strategies be adopted to help socially vulnerable groups to join and participate fully in social spheres. In fact, equality and discrimination hover under the inclusion-exclusion binomial. Equality presupposes social inclusion mechanisms, whereas discrimination implies violent exclusion and intolerance against difference and diversity. It can be observed that prohibiting exclusion alone does not lead automatically to inclusion. Hence, it is not enough to prohibit exclusion if you want to establish de facto equality, including effective social inclusion of groups that have suffered from consistent patterns of violence and discrimination.



In that regard, affirmative action stands out as a powerful tool for social inclusion. Affirmative action consists of special and temporary measures that are designed to redress a history of discrimination by accelerating the process of promoting equality. It reaches the substantive equality of vulnerable groups such as, for instance, ethnic and racial minorities and women.


Affirmative actions, as compensatory policies aiming at relieving and redressing the results of a past of discrimination, fulfill a decisive public purpose in the democratic process: they ensure social diversity and plurality. They should be understood both from the retrospective viewpoint – as they alleviate the burden of discriminatory past – and also from the prospective viewpoint – as they foster social change and bring forth new circumstances. They are concrete measures that turn the right to equality into something feasible, based on the notion that equality should take the shape of respect for difference and diversity. Affirmative action converts formal equality into material and substantive equality. 



This is why the Convention on the Elimination of All Forms of Racial Discrimination, Article 1, paragraph 4, provides for positive discrimination (the so-called “affirmative action”) as special measures that can be taken to provide protection or incentives for certain groups or individuals for the purpose of securing their adequate advancement. Affirmative action is designed to accelerate the process of equality so that substantive equality is achieved for socially vulnerable groups such as, for instance, ethnic and racial minorities and women. 



It is worth mentioning that the Convention on the Elimination of All Forms of Discrimination against Women of 1979, article 4, paragraph 1, also says that States Parties may adopt temporary special measures aimed at accelerating the attainment of de facto equality between men and women. Brazil ratified this Convention in 1984. General Recommendations 5
 and 25
 of the Committee on the Elimination of Discrimination against Women highlight how important it is that such actions be adopted to advance women’s integration into education, the economy, politics and employment. The Committee also recommends that States Parties ensure that women in general, and affected groups of women in particular, have a role in the design, implementation and evaluation of such programmes. According to the Committee, collaboration and consultation with civil society and non-governmental organizations representing various groups of women is especially recommended. 


 
Thus, the Convention on the Elimination of Discrimination against Women also allows for the introduction of legal provisions supporting affirmative action. That means that States may adopt temporary special measures to accelerate the achievement of equal status for men and women. These measures should be discontinued when their objectives have been achieved. 

          General Recommendation No. 25 (2000) of the Committee on the Elimination of All Forms of Racial Discrimination Racial adds a new dimension to the discussion: it combines racial and gender perspectives. The Committee understands that racial discrimination does not affect women and men equally or in the same way. Certain forms of racial discrimination may be directed toward women specifically because of their gender, such as sexual violence committed against women members of particular racial or ethnic groups. Discrimination may hinder women’s access to information in general and prevent them from reporting the discrimination and violence that they experience. The Committee intends to monitor how women members of minority ethnic and racial groups exercise their rights, looking at racial discrimination from a gender perspective. 

3. Brazilian Law and Affirmative Action



Affirmative action has sound legal support in the Convention on the Elimination of All Forms of Racial Discrimination and in the Convention on the Elimination of Discrimination against Women, both ratified by Brazil. In addition to that, new elements have been gradually introduced in the Brazilian legal system and have been building the legal framework for affirmative action policies.



The Federal Constitution of 1988, the legal landmark of the transition to democracy and to institutionalization of human rights in Brazil, has important provisions that translate the pursuit of material equality. As a fundamental principle, it establishes that one of Brazil’s objectives is to build a free, fair and solidarity-oriented society by reducing social inequalities and promoting the good of everyone, without any form of discrimination (article 3, I, III and IV). It expressly provides for the possibility of adoption of affirmative action geared to women and to people with disabilities: article 7, item XX, addresses specific incentives for the protection of women’s employment, and article 37, VII, allows for the establishment of a civil service quota for people with disabilities. 



Moreover, the so-called “Quota Law” of 1995 (Law no. 9,100/95) established that women should be at least 20% of the candidates of a political party or coalition. This law was later amended by Law 9,504, of September 30, 1997, that established election regulations according to which each party or coalition must allocate at least 30% and no more than 70% of its candidate positions to each gender. 



In addition to that, the National Human Rights Program (Decree 1,904 of May 13, 1996), which explicitly refers to compensatory policies, establishes as one of its goal the development of affirmative actions for socially vulnerable groups. Also worth mentioning are the Affirmative Action Program of the Federal Public Administration and the adoption of quotas for African-descendants in several universities, including UERJ, UNEB, UnB and UFPR.



Note that the official document that Brazil submitted to the UN Conference against Racism in Durban (August 31 – September 7, 2001) also advocated the adoption of affirmative measures for African-descendants in the fields of education and employment. The document proposed the adoption of affirmative action to promote greater access of African-descendants to public universities, as well as the use of tiebreaker criteria in public bids that would take into account the presence of African-descendants, homosexuals and women in the payroll of competing companies. The Durban Declaration, particularly in paragraphs 107 and 108, underscore how important it is that States adopt affirmative actions as special compensatory measures to alleviate the burden of a discriminatory past from those who were victims of racial discrimination, xenophobia and related intolerance.



In Brazil, the Conference of Durban played a catalytic role in the field of affirmative action already in the preparatory work for the Conference
, but mainly in the national post-Durban agenda, which fostered marked progress in the public debate about the topic. It was in this post-Durban process, for instance, that the debate about important issues took root, including the establishment of quotas for African-descendants in universities and the introduction of the so-called Racial Equality Statute.

In 2002, the National Affirmative Action Program was introduced in the Federal Public Administration
. The program established incentive measures for women, African-descendants and people with disabilities. These measures included scoring criteria for suppliers that benefit those companies that develop policies compatible with the Program. Also in 2002, the Diversity in University Program
 was launched to provide scholarships and awards to university students who developed inclusion initiatives in their schools. The program also authorized the Ministry of Education to introduce and support similar initiatives. It was then that universities such as the State University of Rio de Janeiro (UERJ), the State University of Bahia (UNEB), the University of Brasilia (UnB) and the Federal University of Parana (UFPR) adopted quota programs for African-descendants. Later, in 2003, the National Policy for the Promotion of Racial Equality (PNPIR) was introduced, boosting the efficacy of affirmative actions. The PNPIR provides for the creation of several incentive mechanisms and supports studies whose findings could promote greater understanding about African-descendants in Brazil and inform specific projects. Moreover, a scholarship programme was launched for Afro-Descendants willing to attend the preparatory school of Rio Branco Institute for Foreign Service Course. Furthermore, Law n.10639/03 was adopted obliging public schools to include African history in their curricula. In 2003, the Special Secretariat for Racial Equality Promotion Policies
 of the Presidency of the Republic was set up having a Ministry-equivalent status to elaborate, coordinate and articulate programmes, agreements, policies and studies for the promotion of racial equality. In 2003, the National Council for the Promotion of Racial Equality was also established including representatives of government and civil society and has become an important forum for Afro-Descendants’ (as well as for other vulnerable groups’) participation. 



In addition to the Federal Government, State Governments have also adopted policies and plans to promote material equality. Many of them have drawn inspiration from the ones mentioned above but others have been designed according to specific local structures and circumstances. An important milestone was the Constitution of the State of Bahia
 with its specific sections on African-descendants and Native Brazilians. The states of Paraná
 and Santa Catarina
 set down administrative sanctions applying to companies that practice discrimination against women and against racial groups, respectively. Such sanctions preclude participation in public bids, in public agreements, and in debt restructuring programs, among other measures.



Other states have also adopted affirmative action policies. The State of São Paulo, for instance, introduced its Affirmative Action Policies for African-descendants
 and set up a Work Group
 mandated to design incentive mechanisms for public bids and for public competitive exams for civil servants.


In addition to that, there is also a draft of the Racial Equality Statute
, which proposes, for a ten-year term: the establishment of racial quotas for federal and state administration positions; the valorization of the Afro-Descendant heritage in the Brazilian history; the establishment of a quota for the participation of Afro-Descendants in advertisements, films, and programs; the introduction of skin colour/race information in the health system; a quota system for Afro-Descendants and Indigenous persons in federal universities; the ethnical/racial makeup of a company’s payroll as tiebreaker in public bids; and the mandatory introduction of programs to promote racial equality in companies that benefit from government incentives. 


Given that only recently has Brazil adopted affirmative actions and that the experience is still incipient, stemming mainly from the Post-Durban agenda, there are no in-depth comprehensive studies assessing the impact of such policies in Brazil, particularly in terms of poverty and inequity. It is noteworthy, however, that Brazil has been designing its own affirmative action model, despite the fact that a number of other countries have their own model, for different ethnic groups. The impact of the Brazilian affirmative action policies may include: 1) the creation of an African-descendant middle class, with an optimization of the role of universities; 2) the increase of the social capital of African-descendants and of the civil society; 3) the mobilization of political transformation forces that, based on positive discrimination policies, could strengthen universalistic policies; and 4) the increase in labor force productivity with the increase in skills of different ethnic groups – a real effect that could foster the establishment of ethnic economies
.
4. Affirmative Action in Brazil: Challenges and Prospects



The public debate about affirmative action in Brazil has been marked by five dilemmas or tensions
.



The first dilemma stems from the discussion about formal equality versus material equality. Opponents of affirmative action argue that it defies the principle of formal equality, summarized in the formula “everyone is equal before the law”, as it provides for discriminatory measures. As was exposed before, affirmative action is guided by the value of material, substantive equality.



A second tension is associated with the opposition between universalistic policies and focused policies. Critics contend that affirmative action requires focused policies that benefit certain socially vulnerable groups only and that jeopardize universalistic policies. The response to such criticism is that nothing prevents one from adopting universalistic policies combined with focused policies. Moreover, studies and surveys show that the mere adoption of universalistic policies is not enough to reduce racial inequalities, which remain virtually unchanged over many generations.



A third piece of criticism is that the beneficiaries of affirmative policies are selected according to criteria of social class and racial/ethnic group. The tension here involves, on one side, the poor white person and, on the other, the middle-class African-descendant. Now, the complex Brazilian circumstances are marked by an alarming picture of social exclusion and discrimination as two intertwined elements that drive a vicious cycle in which exclusion entails discrimination and discrimination entails exclusion.



The other tension is associated with the argument that affirmative action would create a greater racial divide in the Brazilian society, increasing the gap between whites and African-descendants and making racial hostilities grow fiercer. This argument is based on the ideology that Brazil is a racial democracy; it does not have factual evidence, however, considering the acute and persistent structural inequity between whites and African-descendants in every aspect of the exercise of human rights. Against this argument it can be said that, if race and ethnic group have always been criteria used to exclude African-descendants in Brazil, they now can be used to, rather, promote their necessary inclusion.



The fifth dilemma relates specifically to university quotas for African-descendants and the supposed threat they would pose against university autonomy and meritocracy. The impact of quotas, however, are not felt on the inclusion/exclusion binomial only, but also on the attainment of a laudable and legitimate academic goal: the wealth of diversity. With quotas, Brazilian universities can cease to be a white territory and be greatly benefited by a growing number of African-descendant students bringing their beliefs and cultures. That would contribute to the student body being educated to be open to diversity and plurality. According to IPEA studies, less than 2% of private and public university students are African-descendants. Therefore, Brazilian universities are white territories today. Universities are spaces of power because a university degree can be a passport for social ascent. It is imperative that power be democratized and, to that end, access to power must be democratized, which includes access to the university passport.



The public debate about affirmative action enrolls, on one side, those who argue that it is a violation of rights and, on the other, those who advocate affirmative action as a legal possibility or even a right. In this respect, it is interesting to note that the draft of the Inter-American Convention against Racism and All Forms of Discrimination and Intolerance that Brazil submitted to the OAS establishes the right to positive discrimination and places upon States the duty of adopting affirmative action measures or public policies, in addition to fostering their adoption by private sector organizations
.



Finally, in a country where African-descendants are 64% of the poor and 69% of the beggars (IPEA
) and that ranks 74th in the world in terms of the general human development index (HDI, 2000), but that would rank 108th if the HDI for African-descendants were considered and 43rd if the HDI for whites were considered
, it is essential that affirmative action be adopted to benefit African-descendants, particularly in the fields of education and employment.



Brazil is the country with the second largest share of African-descendants in the population in the world (45% of Brazilian people, second only to Nigeria)
 but was, however, the last country in the western hemisphere to abolish slavery. Therefore, it is urgent that effective measures be introduced that break away with the historical legacy of ethnic-racial exclusion and with the structural inequalities that make up the Brazilian situation.



If at the beginning of this paper it was pointed out that human rights are not a given, but a construct, it should be now emphasized that violations of human rights are also a construct. That is, violations, exclusion, discrimination, intolerance and racial injustice are all historical constructs to be urgently deconstructed, and it is pressing that emancipatory measures be adopted to change this legacy of ethnic-racial exclusion and build a new reality. 



In that regard, it is worth quoting Abdias do Nascimento, who stresses the need for “inclusion of African-Brazilian people, who have been struggling unrelentingly for human rights in this country for five centuries, since its early days. They are the people whose human rights have been most brutally injured over the history of this country, the people who for centuries have not deserved even the recognition of their own human condition.” 



Realizing the right to racial equality is an ethical, political and social imperative in the struggle against the discriminatory legacy that has prevented more than half of Brazilian people from fully enjoying their fundamental rights and liberties.


Efforts to promote equality and to fight racism and all forms of discrimination are a necessary prerequisite for the promotion of social justice, sustainable development, democracy and peace,
 as well as for the promotion of individual and collective empowerment and the strengthening of democratic multicultural society in Brazil.
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